United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
APPENDIX 


76-1567 


XN THE 
UNITED STF TES COURT OF APPEALS 


POR THE SECOND CIRCUIT 


_ UNITED STATES OF AMERICA, 


Appellee, 


Ve 


DAVID BRYANT, 


Appel lant. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF NEW YORK 


APPENDIX 


ALFRED P. KREMER 

Attorney for Appellant 
Office and Post Office Add 
200 Times Square Building 
Rochester, New York 14614 


Testimony of Donna Vickers at the identifi- 
cation hearing on November 1, 1977 


Selected direct and cross-examination of 
Donna Vickers at the trial to show the 
variation in answers 


Testimony of witnesses relating to. the intro- 
duction of the mug shot showing defendant, 
David Bryant 


Charge of the court and questions of the 
jury relating to the eyewitness testimony 


cineca sean OP OER PS ie eA me 8 at ia HO en sees nie ae aye gt 


PAGINATION AS IN ORIGINAL COPY 


Page 


166-219 


336, 
338-340 
342-343 


317-326 


374-420 


atkins ed ea li ey 


4 es tn ein Ea mt 


166 

VON WA v BRS 7 oe naysad ne? 
ie iemtac: Hew York, called as 4 witness on behalf of the 
“Government, and being first duly sworn, testified as follows: 
DIRECT EXAMLNATION BY MR, HOULIHAN: . 
0). Mrs. Vickers, by whow are you employed? 
A Lincoln Ficst Bank. 
Q How long have you worked for them? 

“nree years, 

What do you do at Lincoln First? 

Right now I'm the auto teller. 

I call your attention to the date of June 20, 1975, were 

you in the bank on that day? 

Yes, I was. 

What were you doiag at approximately eleven o'clock in 

the morning? 

Waiting on a customer at the auto window. 

would you please explain to the Court what occurred at 

approximately cleven o'clock, if anything? 

Well, there was -- do you want me to go into detail? 

Yes. 


t heard a loud bang, I turned, because where I an seated! 


my back is co the lobby, and i turned and there was a 
man jumping cver the counter, and when he landed on his 


feet he was pointing a gun, and he walked over to me and 


gaid this was a aoldap. ie grabbed my left leg and pull 


A. 


167 
me up the aisle, and told me to sit on the floor, and 
I did that, and he told me to face the wall and sit on 
the floor. 

Now, you say you head a loud bang, do you know what t 
bang was? 

Yes. I am ordinarily teller number ‘ I was relieving 
the girl at the auto window, and the board was up be- 
cause the cage \v-a3 closed, and the board is wooden, it 
was knocked down on the counter with such a force that 
it made an extremely loud noise. 

That was what caused you to turn around? 


Yes. 


Now, the person thet you saw first, he jumped over the 


counter, how far away was he when you first saw him? 


I'm not very good with feet and things -- 


THE COURT: Can you point out anything in the courtroom? 


THE WITNESS: Yes. I was standing here, it would have been 


probably about the middle of that table, the 


end of the table. 


BY MR. HOULIHAN: 


About this distance? 


Yes. 


Now, do you wear glasses? 


No. 


And did you have an. opportunity to observe him at that | 


tine? 
Yes, I did. 
And did you recognize: him? 


Well, actually T thought it was one of our customers -- 


MR. KREMER: Nhjection, your Uonor. The cuestion was, 


“Sid-you recognize him?" The answer should 


be yes or no. 


THE CCAIRT: That is right. 


BY MR, 


0. 


RK 


HOULTIIAN ; 
fonld you tell us, Mrs. Vickers -- 


rf thia will help -—- 


TEE COURT: _ Wait for the question. 


BY MR, 


o 


HOULTHAN : 
At the time that you first saw him, how close were you 
Tek Aine at him? 
Well, very closely. I mean he was flying over the 
counter, and f started to 3ay, “Ray, what are you doing?” 
You gay you started to say, “Ray, what are you doing?" 
Yes. 
why were you going to say that?. 

Recause T thought it wag a customer that I wait on aed 
week, and when he larded with the gun he was about two 
feet shorter than the man I choushe he was, and he just 


proceeded to come at me with the gun. 


MR, KREMFR: Your Yonor, again the lady is going te have 


to be respousive to the question. 

“4k, HOULTHAN; Lf the Court please, with regard to responsivp- 
ness, I siggest to the Court that the failure 
to respond to the question, that is an ob- 
jection reserved to tae person who asked the 
question, I have done ae research on it, 
and I have a xeroxed copy of that -- 

THE COURT; This may be true, except that the opposition, 
the opposiny attorney has the right to know 
what type of answer is called for by a questipn — 
so that he can timely make an objection to 

'it before the answer is given. Consequently, 
if the answer is: not going to be responsive 
to the question, there is going to be a de- 
partnure, the two are not going to correlate. 
Vhe defense attorney in this situation has: 
no shield, procedural shield by way of ob- 
jection that he can put up in a timely fashion 
to save the answer from biden choses 

| HR, HOULTIAN : Your Honor, the fact is that his objection 
that there was a failure to respond was made 
after the answer was ygivcn,. 

! THE COURT: Probably his objactian ought to be couched 

-more in a motion to strike, If the jury were 


lLere then: lL could strike a non-responsive — 


WT. Neel & EF, Binistey 


ALSWOX. 
DY MR, HOULTHAN: 
0. Mrs. Vickers ~~ T am sorry -- may I have the last 


question? 


(Thereupon, the last question and answer 


was read by reporter.) 


THE COURT: Mrs. Vickers, pay attention to the questions 
and just answer them, You can see in that 
situation you answered the question, namely, 

- telling us why you said what _°-a said, but 
then you went on beyond that saying that 
when he landed you saw that he was shorter, 
which has nothing to do with the question. 

BY MR, HOULIHAN: 

| Q Was he the 3ame person that you had dealt with previously? 
No, he wasn't. 
liow do you know that? 
lle was shorter. 
Now, as I understand your testimony, the first time you 
saw him he was approximately this distance that we are 
talking about, the end of counsel] table, and what did he 


do after you first saw him? 


le approached’ me with the gun. He was crouched down and}. 


he approached me and grabbed my leg and pulled me up 
the aisle. 
He walked the distance from where I am now to where you 
are seated? 
Yes. 
And what were you deing during this period of time.> 
I was just slanding there, looking at him, 
How was the lightiny in that area of the bank? 
The bank is well lighted, it has to be. 
| MR, KREMER: Opjection. I ask that "it has to be” be 


stricken, 


| THE COURT: ‘You have shinyled off the roof a bit, you 


don't need "it has to be." 
| BY MR, HOULTHAN: 
It is well lighted? 
Yes. 
And go you observed him walking toward you and then you 
say he grabbed your leg? 
Yes. 
Okay. Now, in relationship to your eyes, where was his 
face at the tine he grabbed your 1eg? 
An arm's length away. 
An arm's length away? 
Yes, 


And in terms of height, in relationsiip’to your eyes, 


wT. ered A FF Gobeies 


where was his face? 

He was in a crouched position, and I would say I was 
looking down at him. dust what do vou want, how many 
inches or feet? 

You can describe it with your hands if you want. About 
how far down was he from yc -? 

His head was about the level ~* my chest. 

That would be about a foot lower? 

Yes, 

As he was pulling you hack by the leg, where was he 
looking? 

At me. 

Directly in your face? 

Yes, 

And what were you doing? 

hooking directly in his face, 

Now, you say he dragged vou, how far did he draq you? 
From where T am now to about just behind the partition 
there. 

Behind the railing? 

Yes, 

fhis would be back here? 

Right. 


Now, during the period of time that he was dragging you 


by tho leq to the distance beyond the railing back there, 


ALT. Noel & E. F. tnisley 
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what were you’ doing? 
I was looking at him, 
What was he doing? 
Looking at me. 
Now, during the period that you have just described about 
your observing this person, did you make any observation 
with regard to his hair? 
Ve Yes, it seemed as though ~- 
MR, KREMER: Objection, 
| THE COURT: Overruled. 
| MR. KREMER: Thank you, vour Honor. 
| BY MR, HOULIHAN:: 
0. You may answer, 
lA It seemed te me it was a wig. 


| Q Why do you say that? 


| AR. KREMER: I'm sorry. 


| THE COURT: She said it seemed to her to be a wig. : 
| THE WITNESS: It could have been just straigtened and rolled, “ 
It seemed to me very shiny and very, very bla¢k. | 
Very glossy and shiny. 
| BY MR, NOULINAN: 
| Now, Mrs. Vickers, do you have any black friends? 
Yes, 
And would you characterize your friendship with blacks 


as having a lot of black friends? 


Hi. T. Noel & E. F. Kinisley 


iA 4a3, 1° do, 
MR, KREMER: Objection, relevance. 
THE COURT: Overrulw), since we are without the jury. 
BY MR, HOULIHAN: 
iQ And in the course of your friendship with black people, 
have you had occasion to deal with hair of blacks? 
Yes, I have. 
rv In wuat fashion? 
MR, KREME... Objaction, your Honor, competoncy. 
THE COURT: Overruled for the same reason, 


| MR. KREMER: Thank you, your Honor, 


Ld 


| THE WITNESS: “Can I answer? 


| BY MR. HOULTHAN: 
io Yes. 

lA Well, I have rolled it, I have corn braided it, and I 

| have also rolled their hair in rollers. 

Now, the period of time that you first saw the individual] 
when he leaped over the counter and he was this distance 
away, and he walked to you and grabbed your leg and 
dragged you back the distance behind the partition, 
approximately how long, in terms of minutes, did you hav 
an opportunity te look at him? 

Well, timing is kind of hard to say exactly. I would 
say probably a good minute, possibly longer than nat, 


because [ was, hopping hack on one fvot on the return 
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Now, sometine following the bank robbery you went down 


to the Rochester Police Prpartment, is that correct? 


ta. were you shown any books? 

Yous. 

And what were the hooks? 

"he only thing T can call them is mug shots. 

Okay. Approximately how many mug shots were you shown? 
Oh, I couldn't tell you. Wo were in there from probably 
abcut twelve to six. 

ind during that whola period of time you were looking 
ak nig shots? 

toll, 1 would say at least half of that time, at least 
half of that time. 

And while looking at the mug shots did you identify any 
photographs. 

ilo, 

And what vere you asked to do when you were looking at 
these mug shots? 

If I conld identify any of them, They asked me to look 
through them and if T saw anyone that I could recognize 
as being in the bank at tha.time of the robbery, put it 


aside, 


You: did not recognise anybody? 


that you testified at a preliminary 


% a judge taere, and 


you vere asked questions by a district attorney? 


. 


@ you asked to identify anyone in the 


135.4 Was, 
Wenld you please tell the Court what occurred on that 
day? 


1 was asked if I could identify anyone in the courtroom 


andl, to the best of my Knowledge, I said that T could 

AO. 

Could not? 

Coula not, and then they asked if I could identify the 

Nai at the defense table, and I told hin that he nad the 
sane physical features but that I could not be one hundred 
per cent sure that it was definitely that person that 

was in the bank robLery. 

Okay. Did you give any reason -~ or what is the reason 


that you could not be definitely sure? 


“cll, during the robbery he was wearing what I assume was 


4wig. His Lait wai Lind of puffy around his face. He 


T. Noel & ELF. hnistey 
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nad sunglas his chin I believe, and 


re * . ri = : % : 
the tine nearing he had no hair 


face Was corn rolled very tightly 


head :o nis bone structure looked more -- 


his facial appearance 
robe what just encugh so that I could not 
cent that was definitely him, 


yOu say youvrouldn't s 


ay whether it was defin- 
what do your itecon by that? 
MR. KEROMER Ojection, 


THE COURT: Overruled, 


THE WITNESS: 


Weil, I just felt that if I could not say yes, 


that is definitely the man that @pproacned me 
with the gun during the bank robbery, that I 
just couldn't say yes to a maybe. 
JULTHAN : 

So is it fair to say that at that time you were not one 

hundred per cent suse? 

XYOS4 

Therefore you Cid not want to make an identification? 

tT didn't feel 2 could honestly make an identification. 


ty that did you mean that you di recognize any of 


the feature:: the individual? 
No, i tton’ ¢ 


saw the tojr fs 
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the: persona that approached me and some of nis 
facial features vere the same but -- and there wasn't -- 
I think it was because of the hair and the features 
being more obvious with it pulled back, and T just 
souldn’t 24. une Lundred per cunt yes 


Sometime after thutk you 4 et 1 yFand jury 


is that 


Now, during the grand jury proceedinys, as I understand 


it, you were shovn surveillance photographs? 


of the bank robbery? 


And then were you shown any other pictur 


Yes, 4A Was. 


Okay. Would you explain to the Court what happened in 


Yelationship to any photographs you were shown after you 
were shown the surveillance photographs? 
they showed me a picture and said it was taken the night 
i was arrested and could Tf identify the picture as 
being the nan who approached me during the robbery, and 
when Ne shoved Lt te just went, “Oh, my God, that 
is hin," 
So this rac) Was ioimaliately after he showed it to 
you? 

I. T. Noel & E. F. hnisley 
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dia 


Uuier than i Surveiil 


Lhat cim: were vou shown any photo- 


agencies in connection with 
mj 


Ieee Jury. 
jury, will you sav that ag:ain? 
vou avpearad Lefore the grand jury, and 
yasterday afternoon, were you shown any photo- 


any police department or anybody in connection 


phic to- 


t 


aporoximately lov maay pholoygrapls were: you shown? 
i; 4 i z ; 


SNARE Tie Del fr Vet aay pron ! a dozer 


that selcetion, what 
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I was just asked if I could identify the man that came 


these, 


And did you choose a photograph? 


at me during tiie ban). robbery, was his pictures among | 
| 
| 
j 
| 

And this was done Mr. Jacouson? | 

Yes. 

Now, the photograph tnat vou selected, was tnere any 

Similarity between that photograpi: and tne photograph 

you were shown in tne yranu jury? 


No, there wasn't. 


Do you recall wnat the photograph was in the grand jury? 


| 
| 
| 


I don't remember. lt seemeu like it wa; in -- it seemed 
like there was some color to it, some kind of a back- 
ground color. I don't really remember. I remember 
it was a heac shot, probably from here up, and it just 
seemed like it was in color. 1t was like a wallet size 
picture, just that size. 
It wasn't a mug shot? 
do, it wasn't a inug shot. 

agk you to Jook around tie courtroom, an 
would you advise tie Court whether you can determine 
anyone in this courtroom as the person you observed at 
the bank on June 20, 1975? 
Yes, I Gan. 

H. T. Neel & E. FL hnisley 
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And where 


Over there 
And would 
Wearing a 

MR. HOULINAW: 


MR. 


KRUMER: 


THE COURT: 


HOULINAN: 


(irs. 


Vickers, 


vou please describe what ne is wearing? 


low Shirt. 


For the rccord, iagentifying the defendant. 


Your iloner, ;iversary's last 


Statchunt. 


She has physically pointed out 


awan by the name of Bryant, Mr, Bryant, the 


- 


ueiendant. ‘sie word “identification” is an 


ultimate fact. 


‘gs 


Well, semantics: I think. It all right, 


overruled, 


is 


your identification of this individual 


in the courtroom based upon your recollection of the 


PCcrooi 


based 


Based 


MR, HOULTHAN: 


4He. COURT: 


Mek. POU! 


that 


upon 


upon 


you saw in the Lank on June 20, 1975 o1 


a photeyraph that you saw at any time? 


If the Court please, I nave marked Government? s 


Pxiibit 34. %I have a copy, f don't have 


ai 


yet, but i would supply that 


Court with the cexinibits that are in 


ele 


interim, ‘this is my copy at this point. 


Uxhibit 34 is a apparently? 


e ~CBe 


H. T. Noel A EL P. haistey 
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a 


MR, HOULITILAN;: 


At the time sualeGa to the 


(uent 


agoutl? 


Lo was GUESL Lt ahi Sur 


you give 


did, 


aif rucal J 


You 


I be] ,cyV - 3 Way ci 


mOouUL 


Seven, approximately one hundred 


buscdroed thirty pounds. 


Do» you xrecail any 


Yeu, I 


Sulveu Chey Were jJuahsu, anu Chey were a 


liqiuter w liad oad las 


bo you recall any otner wlentification 


Not offhand, 


I show you Goverament bachibic 


tw 


Have you read 1t? 


ll. T. Noel A E. F. hnisley 
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Live 


told tCuem that le was weeriny dark pants, 


hheryv 
bbery, 


you 


like 


Seumed 


ing neeennnaatineneninnnn sin 


— 


six or five 


twuity-five to one 


further description that you gave? 


I pre- 


dark blue, and a 


es and a 


gun. 


that you gave? 


for identifica 


and whether ¢ 


it 
I told then é o- it y sil : t througia 


we Whole 


JLIHAN: 


Just with icgacr 9 the haircut a the presence 01 


absence of Zacial nair. 


told then that he had hair on hi: ace, chat he -- 


don't retieaiber deseriblinug it . medium lush, that 


is possibly what I aaid -- and his age was approximately 
i ’ PI Y | 


twenty-eight to thirty. 

HOULLUAN: fT have no further questte t this time. 

ik, VREMER: four Honor, ps - ty cross-examination I 
would move to strike the identification with-| 

out even going into cross-examination, just 

on the strength of the fact that ny client 
was displayed to Mrs, Vickers at the prelim- 
inacy nearing, that she was shown one colored 


photograph at the grand jury, and the distric 


attorney dn-effect advised her that this was 
puclograpa of the w a3 arrested 
H. T. Noel A ELT. haistey 
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S§ arres 
opportunity «- ai 
preldminary hearing in 
‘ity Court Nochoster and, for 
Won, T respect the lady's judgment, she 


wiable i positive identi-| 


} 
Ficat.lon. go into the cross-exanina- 


lenied, but T would 
ecessary. 
If the Court please, 


heard on that? 


Yall, there is no necessity. No, I am suf- | 


whatever 


} 


ficiontly impressed by the reliability of Mra} 


i 
} 
| 


in-court identification of the de- 


ndant. to allow it to go to the jury, and 


that connection, 


: | 
her hesitancy or reticence 


1 an aarlier occasion to make a positive 


identification, and her indication that she 


Vanted to be sure, she did not want to come 


} 
out flying vildly and making some identifica- 


tion, underscores the reliability of her 
lentification today. Now, as far as the 


ingle photograph that was shown 


gceand jury, and whatever wa3 said there 


prin her staterent that inmediately 


ny God, that is the tan,” 
H. T. Noel A EL PL Rnisley 
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In other words, an immediate reaction, which 
aqain bespeaksa of the reliability. So there 
thingy Liat comes from the photograph, 
that wer identification 
femiant in court as being the man 
face tu face with her in the bank 


tne tiae of the rubbery, and who dragg 


left leg, wan tue defendant is 


{ 
i 
based upon her recolleccvion from June 20, 19735. 


AR, KREMER: the Court please, the )reliminary hearing 
Wwusi bad On June 25, 1975, and at that time 
the Mouroe County District Attorney asked 
he quention witi respect to identifica- 
tion, and it would seen immediately at that 
point that her recollection would be the 
freshest, ‘and jury didn't take place 
Unbal SulWe later ,»oint. 
I aw completuly awace of Lhat, but obviously 
tie jury will lave to deal then with the 
sufficiency of ner identification, the cred- 
iLility of it, the weigar. *o be given to it. 
spectfully excepl, your Honor, 
for tie record that my client has been denied 


53 undera the [ourteenthl Amendment, 
eplion to Lhe court's ruling. 
HW. T. Noel A ELE. finistey 


OFFICIAL REPORTERS, U. & DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


jour Honor, my adversary just brought 


attention the fu< 1m NOt cross-~ 


mrticular time), 


i 


within your right. 


no compulsion upon you to 


f the Court's decision dealing} 
ith the reliability, it would seem that 
cross~exanination would be futility at this 
point. 

You made your motion prior to any cross- 
uxaminaton. Go, of course, did not have 
the benefit of anythiny you might bring out 
in cross~-examination in making my ruling, 
Wow, you Can still decide whether to cross- 


wanine or not. 


MR. KREME! I will cross-examine, your Honor. 


KRLUMER 3 
taat when you first Lecame aware of the 


events of June 20 that youc attention was first directed| 


a4 loud noise, is that correct? 


Hl. T. Noel & ELT. Knisley 
OFFICIAL REPORTERS. U. S&S. DISTRICT courTt 
WESTERN OISTRICT OF NEW YORK 


ing toward you, 


I looked u ‘ i ‘ him ul Ing ove the counter, 


9u Said he wae in the 


twenty~- 


no qood measuretwnitls, 
take jt 
Standing 
THE COURT: See liga Burke has notations here 
jury box is nineteen feet long, 
from that, the point you 


appro:imately two feet from the 


i 
| 
| 
the jury x i 1 assume Mra. Vickerg 


his end of the 
five, twenty- 
ll. T. Noel A EL FL haistey 
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taller at cack 


siting °-* 


eorrect, that 


the noise 


mroximately twenty-five feet away from 


my 


' were yon 27 the teller cage wu etion? 


if 


the santo wintow, yes. 


vindow, view of the person 


head-on view, is that) 


over toller cade 


face on? 


i. T. Noel A LLP. bnistey 


GPPiCiat REPORTERS, U & GOistHic? Cover 


WESTERN GOinTaIcr OF NEW yoMe 


ti name 


then you were under the 


u thougiit 


| 
At the tine thak 
| 


j 


“ | 
was Ray leeves, correct? | 


In other lunde}l 


Ht. T. Noel A ELT. Baistey 
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on the ter] ‘ : or ¢c at > that point you 


thought that h : é 2eves 3 that correct? 
Yos. 


ft is youn testimony that this man tien started coming 


He then qvabbed your leg, is that correct? 


tt is your testimony that he dvacged you, and you pointed 
to an area back here by the rail, beyond the rail, he 
dvagged you that distance? 
Just beyond the vail, yas. 


Jast bevond the vail. To am standing now approximately, 


on, touc ivet beyoud the rail, would it be this distance 


or oven further? 
Tt would be = 
A Little closer. About here? 
Yes. 
MR, KREMER: Are there: some measurements of this, your 
tia slistance of the rail? 
COURT fat an front of me. Anybody could make them. 
stood before was about tventy-five feet, Mrs. 
vou would ase bo Gonelude that fhe distance 
staniiag just a few scconds ago would be at 
H. T. Noel & ELF. hnisley 
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’ 


iarty-five feet? 


would be @ Little mure, bat thirty, thisty-five feec 


lueast? 


lt as your testinony that he dragged you that particular 
diztauce? 

Yes. 

And which of your legs, if yott remember, had he grabbed? 
“he left onc. 

The left one. And you were on your back as you were 
being yrabbecd? 

NG 

You were on your stomach? 

No, Ll was hopping on one Loot. 

You were hopping on one toot, and there was all sorts 
of other activity going on in the bank at this time that 
you were being dragged by your foot? 

I dou't really remenber, I mean -- 

You don't really remember? 

No. 

Do you remember leaving any noises aLout, ‘this 

bank robber /?' 

He did say that when he just fore Aa grabbed my 


leg. 


Hi. T. Noel A ELF. hnisley 
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Do you recail hearing anybody else Say tnat? 

During the time he was dragging me, no, 

eint dt is your testimony that the whole process from 
dhe me lapast ovee the counter until Le finished drag- 
Jing you tasced spproxinatels 

i-LHink chac is gair. 


fii Vane. 


KANG OF hard to ceil, 

Vikgt did you observe nim do after he let you go? 

TI didatt observe hin do anything after he let me go. 
Tt seems thac when he was pulling me up the aisle, at 


some point ~-- it's not real cieaz -=- he picked up a 


bay off the floor, a white bag. 1 didn't ea him do 


anything else. 

It is your  .estimony that during the entire time that 
ie Was beci, there, with the exception of picking up 

a bay, he was cccupied solely with jumping over the 
counter anu drayging you a distance of some thirty odd 
feet, correct? 

CS. 

Now, you Lave indicated in your 302 statement, which 


tr. bealihan showed vo you, Government's Exhibit 34, 


you indicated on there that you -- that the description 
tial you guve the police wes a man twenty-eight to thirty 


Yeuls of uc hive: 2. nin to iive foot eight? 
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ue weighed one hundred and forty pouads, and ne nad a 


medium busi haircut? 


You did not ueseribe u guatee or a beard, did you, you 


didn't use chose words? 
Actually thea vorus L ugei vas he had hair on his face. 
ther words then the special agent who took 


this statement from you misinterpretel or misunderstood 


what you told nim, is that corre 

Weld, 1£ he had liaiy on his face he we d be unshaven, 

Mne aescription that you have given here is. unshaven, 
correct, the word “unshaven" appears in that form, doesn/it 
ee 


Yes, it does, 


All right. no words "goatee" or “beard" 


used there? 
No 
And tnere is notning avout a wig there, is there? 


Ho. 


Nothing about 
WOs 


fenecriptions which were given 
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4 
point other than on June 29, 1975, isn't that correct? 
it is not correct 
Th aur event, these 
not ativen to Special Agent Carney on 


that carr 


nt Carney spoke to you, he told 
wanted a «dlescriptian, if that not correct? 
Tt. is hard to remembe 
word for word exactly. 
He did not push you or force you inte giving a descripti 
"MO< 
te solicited vour conperation? 
YT believe this was also immediately after the 


robhery, you l.now,. 


There never came a time when vou went back to Special 


Pant Carine ay said, 'Gee, IT want to change my 
description around, I actually wanted to describe other 


features Like shiny hair or goatce or beard," you never 


taken right down to the police station 
Ling when vou vent to the Rochester -- 
you mentions? that when you though it was Ray, you firs 


thought it waa Ray, the thing that qavae you ti 
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Ray two feet Snorter 


the man who jumped over the « was; two foet 


than hay? 


au ah Opportunity Lo observe the man who you sub-= 
Sequcontay identified ~- sivike thal, Did you have an 


opportunity to -- all during the time when this person 


you thougut was Ray was coming toward you ~=- excuse me, 


Strike that. Your Honor, may I have a moment, please? 


THE COURT: Cortainly., 

BY HRs KRAGMERS 
Now, you indicatcd that the wan who jumped over the 
tellers cage was at alternate times crouched down, is 
that not correct? 
Yes, 


cdragging you, is that not cor- 


Hie was pulling me. 


ereucheda down anu pulling you at the same time? 


is your testimony that you had to look down at 


certain extent, yes. 
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wat yoing Ou you were nervous, erent 


Karat 2S leet TO) Ate 


Upsul 


pry ¢ ') ‘- } +4 oc eye 
waGu't w muvadial situation, 
mt 


+ wasn’ be 


Mire iow ee NaCheTS, % thine time on June 


when you wera suruasnaed ty a, - in the preliminary hearr 


ing, enticic wae People Of tie of Aew York versus 
David Bryant, 

vos. 

You hnew that. you were 

volving thea Veoys fhe Stace Gf wew Yori. and 


bryant, Corr 


Yes. 


And you wore teld, were you nob, thal this was one of 


alleged ba: roblerse 


didn't nave any conference with ir. Tofantino, the 


auarstant ublerict attorney. ut: re 2 prior to 


H. T. Noel A E. F. hnisley 
OFFICIAL REPORTERS, U. Ss. oIsTRiIcT courRT 
WESTERN oisTRictT oF NEW YORK 


vou something about the reason for 
Public Saks 
told u & WAS arrested for the l-bery At no time 


did he say this was the man who rouble » bank, 


Ne told you they hac a suspect? 


they thought the suspect was connec 


bowl ery? 

Yes. 

They wanted you to give some witli respect to 
this? 

Yes. 

So you came here and you sat down in a courtroom in the 
Public Satety liuilding in Rochester, New York, is that 
not right? 


Yes 


Is it not a tact that bavid Bryant, who is there in court, 


was seated fairly close to you? 

I'm Sure he was I really can't remenber. 

LG Was seaced mach closer to you, as a matter of fact, 
than David Bryant is seated close to you in this court, 
is that not correct? fie is farther away from you here 


tonay than he was on June 25, 19722 
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Yo tell the truth, T don't reaembec how the courtroom 
Set up. 
do iaad Gpportunity at aSl luok at David Bryant 


Ahi COULLE iit yw Wasa ta 


MAU ho Coase 


Aud you knew Chal Le Was G& sudpccl in the bank robbery? 


yoiny to show you Page o of your preliminary hearing 
testimony, and I am guiny to ask you to look at the ques 
tions aml a@lsween. 
(Wituess crautines transcript.) 

r buinyg asked at Lhat particular time, 
“Can you give me any idenlifyinyg features?" Do you re- 
Mmenber being asked taat? 
Yes. 
Do you reviember what your answer was at that particular 
Limes? 
lI believe 1 mage some reLterence to the physical shape 
body from what I could see. 

Aydin showing you this, did you nol in fact say, "No, 
he had -«-- ' 
haf, Yeh. Duovdis 


Wisaal aid 


Yeuru 
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| 
i 


_ 
| 
| 
| 
| 
| 
i 
| 
i 


that 


was twenty 


IVa eig it inches 


were there any identify- 


lium bush haireut 


aia you? 


hair on 


you looked over at 
Mc, Bryant, whe was prosent : relininary hearing, 


idk not identify 


Now, you did not te t it icular time that 


you were “re ’ luss ¢ 03} umdred per cen 
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And you did not use the lan juac that you have used hers 
sourt. todccy, iat «wis bone structure was more obvious 


his tacial appearance had som ipecial effect, did 


vn any differences in Mr. Bryant as 
app@are. welore Lic preliminary nearing and tie pe 


son who was at the baulh tow 


JOULLUAN: Oujection, Uniess he can show that she was 


| 
| 
oe \ | 
ashed those questions, 1 think it is improper} 


Impeachment, 
COURT: Wane hb aga _ were, Overruled, 
HMR, KREMER: 
Would you like the question read? 


Yusie 


(Vueveuvon, tie last question was read b 
& » 


reporter.) 


KREMER s 


at that prelininary hearing you were asked to 100k 


y1Oke Mad th, 8g 


preliminary hearing was the 
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jwuarcviillance 


7 and & of| 


ion who you 


that indivicual | 


{ jidm ia [ didn't say all that| 

f it, otner ai he was husky, he had 
had an Afro, huir on his face, and 
have any kind ot disguise 


that, but he 


Hoa. dy 


ALL TLGUCS. 


you did have 


an Opportunity ami other things 


young On, 
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And fou 


) 
" sed RA 


Over 


mn and 


face 


that you were 


we three thi 
jumpiag ove 
and dyvayging sou a distance of 80 


lorstand the question? 


da tbat 
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who had| 


ngs that 


r the 


many 


tne por $01 | 


far you were 


amp) ec 


this crime, 


i. T. Noel A ELT. hnisley 
OrriciaL BEF IATERG, VU. D eieTaicy Court 
WEsaTERn oOimreac?T oF NEW YORK 


to the man named David Bryant, correct? 


I yuessS you could say tiat. 


nd there was some connection in your mind, wasn't thera, 
between this David Bryant and the David Bryant who you 
aud testified abont on the preliminary hearing, wasn't 
there? 

dell, I was tiiere to tell what happened and, you know, 
whatever recollectioa T hac of the robbery and the man. 
it was tne Same’ Dayid Uryant, correct? 


I*m sure it was. 


You went into the grand jury and you were shown a picture 


of an individual who was named as David Lryant, correcta 


fnhat 1s what.tuey told me, yes. 


mind it was a coloreu photograph, correct? 


To the best ef my recollection, yes. 


And they asked you if you could identify this man and 
you said yes? 

Yes, 

And it was a photogvzaph that you say they said was take 
at the time he was arreste?, is that correct? 

Yes. I don't know if they told me tnat during the hear 


ing or whatever or afterwards. I don't remember when 


tney told me. That was told to me, yes. 

They did not tell you when the picture was taken or 

under what circumstances, other than you were advised 
HoT. Noel & EL PL. haisley 
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it was a post arrest photo, in sulstanc? 
Yes. 


You said it was a walict sized picture, is that correct? 


bicy? 
Not really, ne just showed it to ue and I. said, "On, 


' 


my God, that's aia.’ Lt couidi't hava been more than 


a couple of seconds, if that. 

fhnen there came a time yesterday afternoon, did there 
not, when you were in this court awaiting the time to 
testify? 

Righ Ge 

And you had an opportunity to observe Hr. Bryant seated 
at the counsel table? 

42S 4 

Now, looking over at counsel talle right now, you see 
my client, bavid Bryant, correct? 


Yes. 


And you see that is an enpty chair next to his? 


Yes. 
And when you came into court yestcrday it was fairly 


obvious that this man, David Bryant, is the defendant, 
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ir, Bryant aqail 


it was obyvicuws that, he lerendant, correct? 


When you sav him yesterday and when you saw him today, 
ue only oven percton that vou aw at counsel table was 
myself, correct? 

Yes . 

Tt. would Le hard to mistake me from Mr. Bryant? 

EES s 


to state the very obvious. Now, you indicated that on 


the day of the robbery that you observed the person who 
leaped over the counter was armed with a handgun, is 
tit correct? 


Shi, es 
Les « 


You indicated that the handgun was leveled at you, is 


that not correct? 
Yes. 
Is it a fair statement that it was leveled at you at 


a frighten]ly close range? 


You were concerned that that handgun would go off, weren 


you? 
ites, 
fsa"t 46 a tact thot you watehed that aancogun to see 


Jlect? 
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I'm sure I probably looked at it several 

really can’t romemier. ([ wasa't sturing at it. 

All yaght. Nou, you inuicated that you at some point 
Observed the wan who leaped over the counter, you ob- 


tnat he picked up a white bag, is that sot cor- 


Sumetime, ves, he did pick up the bay off the floor, 
SO that wich cespect to your Observation vf those events 
tne handgua and the sack that he picked up, your attenti 
was diverted From ais tace to these particular items, 
sorrect? 


Partially. f{ mean if he is dragging me and just reaches 


down and picks it up, I am not going to still see that 


without taliny my eyes off his face, 

It is a fair statement, is it not, that the man who leap 
Over tie couuter was not facing you cyeball to eyeball 
during this ninety second3 or so that you testified to? 
Not Gyebail to eyeball, no. 

liis attention was uirected toward other things, is that 
right? 

{ realiy dou't anow. It scened Like he was looking at me. 


It seemed like ne was looking at yo Nox., you indicate 


that the nian who leaped over the tellers cag2 had glass 


On, COrrect;: 


Les. 
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They were tinted glasses? 


Yes, | 


And you could not sce the color of the individual's eyes| 
is that rigiit? 

“hat is correcl. 

And you probably couldn't see the individual's eyebrows, 
could you? 


Probably not. 


You would ve unable to see the facial muscles within 
the eye sochet as they would move one way or the other? 
That is true. 


indicated that the person was unshaven, correct? 


And is it not a fair statement that your attention was 
directed to the glasses and to the hair on the face, 

as contrasted with other facial features? 

Yes, L  quess so. 

Ana 1S it not a fair statument that you wonld have spent 
more time observing those thinys than any other things? 
I don't really remember thinking about what I was ob- 
Serving. 

Yor example, you didn't have an opportunity to observe 
whether the individual had high chcekbones or low cheek- 
bones? 


Bo, I don’t think that is tair Lecauce I knew he had a 
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small nose. 
Ye had a small nose? 


Yes, and from here down T vas definitely very clear. 


Of course, agein, you did not tell Special Agent Carney 
or the police or at the preliminary hearing that the 
nan who jumped over che counter had a small nose, you 
did not say that, did you? 


I don't remember if I told anybody that or not. It 


doesn't 


MR, KREMER: O}ray Fine Your Honor, at this time I would 


ask that my adversary produce the array of 


photographs that were used yesterday, and I 
vould ask for the production of the photograph 
that was used in the Monroe County Grand Jury 
MR, HOULTHAN: Your ionor, I have Fxhibits 37 through 46, 
which represent the spread of photographs. 
Special Agent Jacobson here ready to 
stify as to the spread that was shown to 
T don't have any photograph 
from the Monroe Grand Jury. 
ALI right. Your do have the photographs that 
were shown to lirs. Vickers by Mr. Jacobson, 
and 1 assume you have now handed them to 
Mr, Kremor? 


MR. HOULTHAN: 
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COURT s 


HWOULTHAIs 


COURT's 


KREMER: 


COURT ; 


HOULTHAYG : 


KREME Rs 


COURT: 


HOULTHAN: 


COURT: 


HOULIUAN : 


COURT: 


COURT: 


‘S$, your Honor, T have them in my hand. 
Your Henor, I would note for the record that 
the exhibits handed to me, seven of them 
ames on the Lack of the photographs, 
en handed nine photocranhs, IT am 
advised that there were twelve photographs 
37 through 46? 
That is all ther 
That is teén,. isn’t 
nine. 
Tt is not 37 through 46, what one is missing? 
Right, T skipped a number. 
3 throuc’: 46, your Honor. 
ALI) right. 


I skipped 36, I skipped 37. 


I interrupted you, you said nine, I thought 


there were ten. You said there was some 
writing on the back of soma? 
Yes, 
What else? 

yo through this with the Court or hand 
them to the Court. 
You ware making another point, I don't remem= 

Wal. 


that there were less than the twelve, 
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that thause nine ara all t 


uo 


Muese axe the naae shown to 


lint know now many she 


about tvelve, and specd 


lew oo 


city us 


fa rejard to the wriclag on 


talnck that can ve clearea 


3 to whetner wn 


rik. nith Ab ats 


nud 
+4 4 Wagh" Cs 


’ . s] . * . 
shinee YOU pis Rad Out Exhibit 


ing tnese exhibits and looksiny 


e@ nine that have 


rcOunk View, correct 
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nat 
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Houli hany 


ry 


you had? 


nEr s 


was shown, she 


al Agent Jacobson 


to what was shownl 


the reverse side! 


up by a question 


the reverse side} 


tine 


2se photo= 


cnerc 


Cue, 


LrOAt ¥ iew, 


A measuring chart, 


imately five foot 


ide nti fied 


tall, 


exhibits that I 
three containint 
a difference 


there not? 


Rrvant's 
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, 


+ 
uri Og 


all have 


tremendous <= 
a diffrence 


other two photo- 


nt Jac mm when any of these 


taken? 


vou can recollec€, 


4 


tiree pictures look simi- 


, ; 
tise grand jury? 


was just a head shot, just from 


you were 
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you have pointe: 


hedividual who 
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Litt, 


ftellas 


today based upon secim 


bavi 


Bryant Ey Wath | ces bc lene is that correct? 


NO Ae MLV i ed BH 


FOU Gata Plows voor eadedeal? 


thas witness. 


exc uscd.) 


er. Jacobson? 
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ye 
i? 


ik. 


COUR: 


vid) i 


“ 
te 


KR; 


loxDerough Road on that da 


To wou vour Honor. 
chang. in 


testimony and canseauently 


es 
4 hae PCY a 


entered the courtroom 


1490 Thurston Road, Rochester, 


WIENGES 0. shale the Government, 


follows: 


previously lived at 62 Roxborough 
Thurston Road. 


aporonig Ra 14? 


the dha of dune 20, 1975, 


ward 
} § 


come tO vaour 


sametiiny like that. 


Tauqhte rl 


H. T. Noel & E. PF. hnisley 
OFFICIAL REPORTERS. U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
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336 
(Thereupon, the conference at the bench 


was terminated.) 


BY HR, NOULTHAN: 

Vickers, tink back uow to the date of June 20, 
L975. Are you able to now give a description of the 
person that you saw on that day that dragged you hack? 
Yes. 
And what is that description? 
ie was between five-six and five-eight, about one hundred 
thirty, one hundred thirtyerive pounds, he had small 
features, stall facial features -- 


Keep your voice up. 


i etal rs & > o 
ley MF gi Re pee Set BS 7 4% + fe yrs 


Okay ..2 That's “about it, 


15 i And did you notice anything -- do you recall anything 


16 concerning his face? 


N.Bo11! A He just had small features. 
| 


18 , DO you recall anything ahout whether he was clean shaven? 


oe is 


19 KREMER: Objection, 

20 COURT : Sustained, 

21 : KREMER: It is a leading and suqgestive question. 
2? COURT: Sustainad, 

23 y CREMER s Thank you, your Honor. 

24 BY MR, MOULIHAN: 

25 2 Other than the features, other than the fact that you 
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NDANT'S CROSS EXAMINATION 


i> 
DEFE 
OY Gourss, die 1s Waite, iors 


you tirt 


counter, 


the Lincoln 


“st thought was coming 
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aman who you 


past couple O© years =-- 


Sinst black 


geucLlenan’s last name 
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You still see nim on a weekly basis? 
Yes. 

‘ 
Does he have hair on his face now, do you know? 


I don't, TI didn't pay anv attention to it. 


T see, Now, this was a frightening experience, wasn't 


Yes, 

You fortunately have never Leon in this hind of an ex- 
nerience before, have you? 

No. : 

Certainly it is not an experience that you hope you will 
ever have to repeat? : 

Right. 

And you testified that the man who jumped over the 
counter told you this. was a bank robbery? Pi 

Yes. 

And you have had special training from the bank with 
respect to bank robberies, haven't you? 

Oh, yes, but you never know how you are going to react. 
And there is always the possibility that something dread 
ful can happen during a bank robbery, as far as your 

own personal security is concerned? 


fain : . ; igs 
Yes. 


“And at the time that this incident occurred did you have 


any people dependent upon you? 
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And you were observing the person out in the lobby? 


No, £ wasn't observing him, I just had a quick glance 


at him. 
And of course, during a tame like this, and I’ don't mean 
insult: vour intelligence, obviously you did not nave 


shop waten to time every sequence of tae events? 


No, of course not. Now, you indicated that -~- before 

you were interrupted <- you indicated that tnere came 

a time when you gave a description of the person who 

jumped over the cage to tne FBI? 

Yes, 

T'ia going to show you Government's Exhibit 34, a copy 

of it, and ask you to take a look at that description. 
sich 

(Witness examines docwnent,) 

Now, in there you deseribad the age of thea person who 

leaped over tellers cage number 5 as being between 

twenty-eight and thirty? 

Yes. 

And you described also that’ -= you didn't :mention any-.~ 

tning about a wig in that description that you gave the 

FBI, did you? 

No. 

And you used a dif fzrent terminology, as'a matter'of*facy, 


Can vou tell us whit terwninology you used with respecte 
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to that person's hair? 

z said there a medium bush haircut. 

A medium bush haircut, and re nothing in there 
about small facial’ features, is there? 

No, 

And you used the term “unshaven," is that corroact, in 
that description to tne FBI? 

Well, I don't remenber using that word, Maybe that is 
the terminology. 

But the word "unshaven" appears in the report which is 
Government's Exhibit 34, correct? 

Yes. 

So that if you did not say it, then somehow that word 
appeared through some operation, correct? 

Yes, 

Ana there is no description there, "Ile had nair on his 


face," is thers? 


No, but I'm sure that's what I said. 


Now, there is nothing in the report there in which you. 


say, ‘Another teller ani I were sitting there holding ‘ 


one another,' 


that doesn't appear there? 
Not in this one, no, 
Not in this one, all rignt. Now, these are all events” 


which toak place on June 29, is that ‘correct? 


Yes. 
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comparison there? 

No, sir. 
KREMER: Thank you, sir, I have no further questions. 
HOULIHAN: T have no questions, 


COURT: Thank you, Mr. Fraysier. 


(Witness excused.) 


HOULIHAN: The Government calls Judy Tripp, 


D Y TR TP Ps 34 Derringer Place, Rochester, 
New York, called as a witness on behalf of the Government, 
and being first duly sworn, testified as follows: 


DIRECT EXAMINATION BY MR, HOULIHAN: 


Q Mrs. Tripp, by whom are you employed? 
Xu I am employed by the Rochester Police Department. 
Q And how long have you worked for the police department? 
A. A little over two years. 
And in what department are you employed? 


Criminal Records Division, 


And in the course of -- what types of recor.s are kept 


at the unit that you work at? 


4 i 
MR. KREMER? I object to this point to the use of certain 


adjectives which the lady referred to.’ May” 


I approach: the bench to fully state the basis 
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MR, KREMER: 


THE COURT: 


MR, KREMER: 


THE COURT: 


(Thereupon, the following conference en~ 
sued at the bench: 
I am specifically objecting to the words 
“criminal records.” ° "Criminal" is a perfect~ 
ly dreadful rating. They keep records, but 
I think if she is going to keep saying, ‘We 
keep criminal records -- " 
Well, from this point on call it the Record 
Division. I'11 tell the jury that the word 


“criminal” means nothing, as far as it attach 


ing any criminality to Mr. Bryant or any of 


‘the records she's going to speak about. 


Thank you, your Honor. 


(Thereupon, the conference at the bench 


was terminated.) 


The fact is, ladies and gentlemen, that the 
division or part of the Rochester Police De- 
partment in which Mrs. Tripp is employed is” 


called the Criminal Records Department is not 


to carry with it any: connotation of any crim- i. 


3 


‘nadity attaching to Mr.’ Levant or to any 


records concerning lMr,* Bryant that’ Mrs.’ Tripp 


may speak about, The matter of criminality 
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is going to be for your ultimate determination. 
BY MR, IIOULIHAN: 
Q Now, Mrs. I ne A Wivietod do you keep 
records Of all people who are arrested? 
All people who are arrested, yes. 
Are you the custodian of those -- one of the custodians 
of those records? 
Yes, I am. 
I show you Government's Exhibit 51 marked for identifica 
tion, can tell us what that is? 
Well, this is a xeroxed copy of a record, a bertillon 


folder, that we assign to a person who has come to our ' 


system, 


Do you have the original record with you? 

Yes, I do, but because we were afraid that you would 
attempt to put it into evidence, we made a xeroxed copy. 
That record that is represented by Covernment's Exhibit 

51, is that record kept in the ordinary course of businegs:: 
by the Records Division? 

Yes, it is. 

Is it the ordinary course of business to keep records 

at that department? 

Yes, The only time they ever leave the floor, even leav 


the area is when they are subpoenaed, 


When in relationship to an arrest are those records made| 
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up? 

Well -~ 
KREMER? Objection, competency. 
COURT: Overruled.’ : Tf you know. 
KREMER: Thank you, your Honor. 

WITNESS: All right. When a person is arrested and 
brought into the Public Safety Building to th 
booking office, at that time he ia assigned 
a bertillon number, and that number follows 
him throughout our system and remains with 
him for life, 

BY MR, HOULIHAN: 


Q Is there a bertilion number in your records for David 


Bryant? 

Yes, there is. 

What is' that number? 
58169, 


As part of those records is there any photographs -- are 


there any photographs as part of that record? 


Yes. On the original record, which is what I have here, 
there is a photograph on the front, and there is a packe 
of photographs the same as the one on the front enclosed 


inside, 


Now, referring to the photograph, doos that photograph*#* 


show the bertillon iwwber? 
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nochester Police Department identification placard in 
front of him with the number and the date that the 
picture was talhen, 

Okay. Now, in your records and on the photograph that 
is contained in those records is there a bertillon numbe 
shown and the date shown? 

Yes, sir, there is. 

And what is the bertillon number there? 

58169 and the date is 6/20/7°,. 

Showing you Government's Exhibit 38, tT ask you if that 


exhibit shows a -- whether that axhibit shows a bertil- 


lon number? 
Yos, it does, 
What is the bertillon number on that photograph? 


58169, 


And what is the date of that photograph? 


6/20/75. 
And is that photograph, as represented by Government's 
Exhibit 38, the same photograph that is part of your 


records? 


MR, KREMER: Objection, competency. 
THE COURT: If you Know. 


THE WITNESS: Yes, it is, sir. 


MR, HOULINAN: No further questions at this 
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MR, KREMER: T will need one or two minutes, your Honor, 
to look over the records, 

TUL COURT: All right. 

MR. KREMUR: I have no questions of this lady. 


THE COURT: Thank you, lirs. Tripp. 


(viitness excused,) 


MR, HOULTHAN: Tha Government calls Lieutenant Cerretto. 


THE COURT: What are you going to do with him? 

MR, NOULTIUAN: Just to say that the photograph shows him the 
same way he looked the day of arrest. I neve 
got that out of his testimony. 

| THE COURT: All right. 

MR. KREMER: Your fllonor, for the record -=- may Mr. Houliha 


and I approach the bench? 


THE ( ype; 


(Thereupon, the following conference en=- 


sucd at the bench: 


| MR, KREMER: At this time I object to the recalling of thi 


witness, My adversary had ample opportunity 


to not only examine him, but upon my cross= 


examination Detective Cerretto was redirectly | ° 


examined, and I believe there was some other 
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» 


KREMER: 


HOULTHAN : 


KREMER: 


COURT: 


examination on top of that. At this time 


I would object to this procedure, 


If the Court please, for the record, I oxy 
want to ask the detective one question which 
was not permitted beceuse the chain was not 
established, That is the only question I 
want to ask him, 

There are other objections, as I recollect, 
facial hair and -- 

T submit, your Honor, that would go to his 


credibility, not to the admissibility of the 


‘testimony, sia ‘is 


If he can't recall something as fundamental 
as that, in effect we have another in-court 
show ae iy one Eu ceaslilt 3 

Well, I frankly don't sce the necessity for. 
putting him back on, I agree with Mr. Kremer 
he night have been asked a particular questio 
before when you saw chat you were not going 
to need additional testimony before getting . 
38 into evidence. However, at this point, 

if you move to put 38 into evidence, I willy 
listen to Mr. Kremer, but I am inclined to = 


grant that or ‘allow it into evidence,and T-¢; 


think there is sufficient testimony in al- 
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concerning his description of the defendant | 
at the time of the arrest, and I don't see 

a necessity for it in view of Mr. Kremer's 
conplaint about reopening Mr. Cerretto's 
testimony. I think I will go along with 

Mx. Kremer. 


MR. HOULINAN: All right. 


(Thereupon, the conference at the bench : 
was terminated.) 
i $2 5 ; é Zz 
MR. HOULIHAN: Your Honor, I move into evidence Government's 
Exhibit 38, 
MR. KREMER: Why don't you excuse the detective, and I wil 


come up to the bench? 


(Thereupon, the following conference en- 
sued at the bench: 
MR. KREMER: Your Honor, Exhibit 38 is a mug shot made by. 
the Rochester Police Department on June-20, _ 
1975, Itis a three picture mug shot, which 


shows a full view, which shows a face view an 


a side view of my client. In two views my’ ~ 


client holds a plaque which says Police De-. 
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| partment, Rochester, New York, June 20, 1975.|* 


V/A 2 On the back of the Government's exhibit are 

3 the words David Bryant. I would object’ to 
4 its introduction first on the grounds of rele 
5 vancy and sec..ad on the grounds that the pre- 
6 judicial value of this exhibit far outweighs 
7 the probative value. From this mug shot the 

8 ary must inextricably draw the conclusion 

: 9 that Bryant is the person who perpetrated 
10 this, in fact the police have seized him, and). - 


in| that he is the man, that he is the culprit 
‘ and -- 


The what? 


THE COURT: 


14 MR, KREMER: That he is the culprit, and with respect to- 


the photograph, the jury must absolutely draw 
the conclusion that my client is guilty just 


by looking at the photograph and drawing the 


inference from it that he is the one, and the 


19 needn't express it in so many words to each 

20 other, the shock value of seeing this mug as 

21 shot has to prejudice the jury against my 

22 client. So again I say that the BcohAietal 
are 23 value outweighs its. probative value. : : er: 


4 


24 MR. HOULINAN: ~ Your Honor, I’ submit that the case law in 


this circuit allows the admissibility of that| © 
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COURT: 
KREMER: 


COURT: 
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photograph because it does not disclose any 
prior criminal record, it only has to do with 
this particular case. The sane robles that 
Mr. Kremer alludes to are the same problems 
we have when ve have a gran! jury indictment 
precautionary instruction, sufficient to pro- 
tact any 
The purpose of the of to show what 
lefendant looked like on the date of his 


arrest. 


Your Honor, I would have to ask the -- I 


. would ask for a mistrial based upon the subs, 


stantial prejudice to my client if the Court 
is going: to, admit it. 

Well, T am oine to pa, 

T move for a mistrial, your Honor’ 

Nenied. 

Thank you,. your Honor. 

You are going to have the testimony of the 
individual who-was:on the stand earlier? 


Yes, right now. 


We won't show it to the jary until after that 


24 


Thank you. 


(Thereupon, the conference at the bench 
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THE COURT: 


A JUROR: 


THE COURT: 


CHARGE OF THE COURT 


At this time, ladies and gentlemen, I 
am going to tell you the principles of law 
that will govern your deliberations, and as 
I am getting organized, if you want to stand 
up and stretch and sit down again, you may. 
Is the jury allowed to ask a question? 

I will tell you in my instructions exactly 
now and when you can ask them. 

Now, you have been told, and I reiterate 
that it is your duty and your duty alone to 
determine the facts, and that includes, of 
course, the ultimate fact of the guilt or 
innocence of Mr. David Bryant, the datundanc. 
I do not know that I am going to be referring 
at all to my recollection of the facts, but 
if I do it will be werely by way of demonstra 
ing some part of my wha gee you what the rule 


are, and you are not to consider any such 


reference that I may make as meaning anything 


in the case or in any way indicative that I 


have any view one way or the other as to what 


your verdict should be, 


Also during the trial I have ruled on 


Hi. T. Noel & E. F. haisley 


OFFICIAL REPORTERS, U. &. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


we 1a 


375 


certain motions that have heen made by the a 
torneys Of both sides, ana I have ralea on 


e 
oujections that have Leen maze by the attorneys 


é 
ami, again, any of av rulings in tuat regard 
sroly purposed to coutrol the casa in 
proper Jedcal way, tuev are nok to be taken 
by you ag any <« ssion or indication taat 
1 have any view one vay or the other. You 


Will raly ueon your own recollection of the 


evidanca, and da not be influenced by any 


11 BEST COPY AVAILABLE © cemark chat 1 inate or may wake or any of the 


12 ‘ gonvnents that the attorneys nave made concern 


13 tag @viltenee, although, as I said before, 


urge you to give attenlticn to their re~ 


16 You will have the indictment with you 


} 


7 in the jury zoom while you deliberata, and 


you marhed as Court Exhibit 


19 A, and you can see therein the two counts 


20 that we will be dealing with. {f{ emphasize to 


vou toat the incictment is meaningless and 


mv) of no effect, otier than to have told David 


3 Bryant and to tell the public what crines 


& 


24 he is charged with having comvit.ted,:.to: sets 


the stave for this trial, to. frame the burden 
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of proof that the Sovernment has in shoving _ 
that, he is quilty of something, and showing 
that heyond a reasonable doubt. The indict~ 
ment is avidence of nothing, and it is not 
any evitence of guilt, ani you are the first 
individuals who are coucerned with judging 
his guilt or innocence. ‘You will see in the 
indictnent that tvo other individuals are 
nentioned, nanely, Elisha Abrams, Jr. and 
Narold F, Alexander, named as defendants in 
the indictment, but we and you are merely 
trying David Bryant and his guilt and innocence, 
and the actions of the others are to be con= 
sidered by you only insofar as they bear 

Mr. Bryant's guilt or innocence. His 
is being separately disposed of, separat 
the others, and you are not to speculate 


why, and you are to giva no attention to it, 


but you are focusing only upon the guilt or 


innocence of David Bryant. 

Yow, we are dealing with a two-count 
indictment, Counts 1 and 2. Count 1, as you, 
will see, says, “That on or about June 20, “ig 
1975, in the Western District of New York e=#, 
and I cell you that is an area comprising 
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seventeen counties in this end of the state, 


we 2 and it includes lionroe County and Kochester -|- 
© 3 Elisna Abrams, Jr., Harold F, Alexander and 
4 bavid Bryant did enter the Lincoln First 
5 fan. of Tochester, East bid Office, Rocuester, 
6 Tow York, the deposits of which were then 
7 insured by tive vederal Deposit Insurance 
8 Corporation, With intent to commit in such |* 
9 uank aA Feiony effecting such bank, that is, 
10 the talhine by force and violence and by in- 
11 tinidation from the presence of employees of 
12 ‘ such bank money belonging to and in the care, 
& 13 custody, control, managenent and possession 
14 of the bank; all in violation of. Title 18, 
, 15 United States Code, Section: 2113 (a) .* 
16 That section in pertinent part says, 2 
17 “Choever by foree aud violence or by intimida 
18 tio: takes fran the person or presence of 
19 another any noisy. udionelie me wr in the care 


? 


custody, control, managewent-or possession of 


21 any Dank is guilty of au offens 


© 


against the 


22 United Siates." Por purposes of this statute 


and this seetion, and also the section that 
24 underlies Covnt 2, which I will get to°in due . 


25 course, a Dank is one whose deposits are in-= 
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sured by the Federal Deposit Insurance Corpor 
ation. 

This crime that is charged in Count 1 
has three essertial elements, each of which 
must be proved beyond a reasonable doubt be- 
fore vou can find Mr. Rryant guilty thereof. 
Pirstly, the money that was taken belonged 
to or was in the care of, custody, control, 
management or possession of a bank whose 
deposits were insured by the Federal Deposit 
Tnsurance Corporation, Second, that the 
act or acts of taking such money from the 
person or presence of another by force or by 
intimidation. Third, the doing of such act 
or acts willfully. 

I referred to possession, and the law 
recognizas two kinds of possession, namely, 
actual possession and constructive possession, 
and a person who knowingly has direct physi- 
cal control over a thing at a given time is 
said to he in actual possession of it. A 
person who, although not in actual possession 
knowingly has both the power and the intentio 


at a given time to exercise dominion or con-. 


trol over a thing, either directly or through|_ 
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another person or persons, is then said to 

be in constructive possession of it. The 
lav recognizes also that possession may be 
sole or joint. If one person alone has actua 


constructive possession of a thing, the 


a 


is sole. If two or more persons 
shire actual or constructive possession of 
a thing, possession is jcant. If you should 


1, 


find beyond a reasonable deubt -- I am going 
na ruferring to that term from time 
in due course I will define it for 
you should tind heyond a reasonable 
firom the evidence in the case that at the timp 
and place of the alleged offense the Lincoln 
First Bank of Rochester, the East End Office, 
either alone or jointly with others had actua 
GY constructive possession of the money de- 
in the indictment, then you may find 


that such money was in the possession of that 


bank within the meaning of the word "posses- 


ion" as used in these instructions, 
Riso IT have ceferved to taking by in-. 
timidution., This means willfully to take 
ox at.'anpt to take by putting in‘ fear of 


t 


bodily harm, and such feat must arise from 
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the willful conduct of the accused, rather 

than from sowe mere temperamental timidity. of 
i , os 

the victim, However, the fear of the victim 

need not be so great as to result in terror, 

hysteria, cakine Ly intimidation 

wust Le eatablished by proof of one or more 

statements of the defendant whica 


Ox imade in such a manner and under 


such circunstances as would produce in the 
ordinary person fear of bodily harm, lNowever 
actual] fear need not be proved. Fear like 
intent may be inferred from statements made 
amt acts Cone or owitted by the defendant and 


by the victim, as well, and from all of the 


surrounding circumstances shown in the eviden¢e 
in the case. 


How, you will note that I said the acts 


charged must have been done willfully. An 
act is @one willfully if done voluntarily and 
purposely, and with the specific intent to 


do that which the law forbids, that is to say 


with the purpose either to disobey or to dis- 


ra 


reqard the law, 
Count 2 of the indictment, and again you 


will eve this and you can read it, says, 
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"iat on or about June 20, 1975, in the 
Westeru w ict of New York, Elisiua Abrams, 
Harold: Nilexander and David Sryant 
Lolence and by intimidation did 
esence of employees 
Rochester, rast 
Hew York, approximatel 
nging to and in the 
qubrol fs management and pose 


+ 


incoln First Gank of Roclheste 


the deposits of which were then 


; 


“iuital Duposit Insurance 


is juncture, but it goes on: “Elisha 


Abrams, Jr., Harold F. Alexander and David 


Rrvant ia committing the aforesaid offense 


West ail 


Rogina Corbett, idincoln First Bank of Rochester, 


ftochester, ‘lew York, and did put in jeopardy 
iose employees by means and use 
a 


weapon; all in violation of 


a tert 


e Code, Section 2113 (d) 
saction says, “Wheever in comnite- 

ting ov in attempting to commit any of fense,. 

definec in Subsection (a) -- that being the 
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section which underlies Count 1 -- assaults 
any person or puts in jeopardy the life of 
any pérson by the use of a dangerous weapon 
or device is guilty of an offense against th 
the United States," 

licrein again we nave essential Clements 
the the Governrent must prove beyond a rea- 
sonable doubt audi to your satisfaction, 
Pirst, the act or acta of taking from the 
person or presence of another money belonging 
to or in the care, custody, control, manage~ 


ment or possession of a bank, as I have-de=- 


fined that. Second, the act or acts of take 


ing such money by force or violence or by 


means of jntimidation, Third, the act or 


acts of assaulting or putting in jeopardy 
the life of any person by the use of a danger 


Weapon or duvice while enyaged in steal- 


ind such money from a bank and, fourth, doing 
sich act or acts willfully, 
AS Tt have stated, the burden is always 


upon the prosecution to prove beyond a rea- 


sonable doubt every essential element of the 


arime charged, and the law never imposes upon| » 


* 


Le dafondant in a criminal case, such as 


H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS, U. 6. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


this, the burden or duty of calling any wit- 
nesses or producing any evidence, 
tor ai4 
If you should find beyond a reasonable 
doubt’ from the evidence in the case that the 
tir, orvant, did willfully commit 
nue bank as charged, then you must 
proceed to determine whether the evidence in 
the case establishes that he in committing 
tie hank assaulted or put in 
lives of Betty Fiutts cr Betty 
Rosa or Regina Corbett, as charged in the 
indictment. Any willful attempt or threat 
to infli injury on the person of another, 


when coupled with an apparent present ability 


to do so or any intentional display of force, 


such as vwoule aive a victim reason to fear 


or to expect immediate bodily harm, constitutes 


an assauit., An assault may be corunitted 


without actually touching or striking or 


doing bodily harm to the person of another, 
fo a person who has the apparent ability to 
infliet bodily harm or injury upon another 
person, and who willfully attempts or even 


threatens to inflict such odily harm, ‘as 


by intentionally flourishing or pointing a 
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pistol or a gun at another person, may be 
found to neve assaulted the other person, 
Now, let me deal first with kha putting ins 
jeopardy, The test of whether a victim's 
1ife has been placed in jeopardy is an ob- 
jective one, ang it is not whather the perso 
Was put in fear, but whether her life was 
pat in danger by the use of a dangerous 
Weapon, and in this connection you can con- 


Sidcr ithe testimony indicating that a gun was 


‘ . & 


diantavad during the robbery we have heard 
about, ‘and although there is-no direct or 
cyewltness testimony that the guns brought 
inte the bank were loaded, evidence that a 
robber Aleotarea & gun to back up his nani 
Hay inlicate to you that he wanted the victim} 
to believe it was loaded, and you may infer 
that the gun was loaded From that evidence 
unde. the rules which I will give you later 
concerning direct and eircumstantial evidence 
and inferences, & dangerous weapon or de~_ 
vice includes anything which is capable of ie 


Pe ANS 


being readily operated, manipulated, wielded 


or othervise used by one or more persons to 


Juflict severe bodily harm or injury on 
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another person. So an operable firearm, such 
as a pistol, revolver or other gun, capable 
of firing a bullet or other amnition may 
he found to be a dangerous weapon or device. 
To put in jeopardy the life of a person by 
the use of a dangerous weapon or device means 
then to axpose such person to a risk of deat! 
or to the fear of death by the use of such 
dangerous weapon or device. 

Now, an act is done knowingly if it is 
done voluntarily and intentionally; and not 
- because of mistake or accident or other in- 
nocent reason, and the purpose of requiring 
that it be done knowingly is to insure that 

: ee Se 

no one would be convicted for an act done be 
azse of mistake or accident or: other innoce 


reason. As T have stated before, specific 


intent must be proved heyond a reasonable 


heave 


doubt before you may convict. 


Now, T have told you about, Counts 1 and 
2 as they literally would stand before you, 
T also charge vou that a person may be found 
guilty by you of either of those bttenkaa 4 
you find that in lieu of the person actually 
doing or being guilty of every one of the 
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elements that must be present in either of 
those counts, if you find that tne person 
aided or abetted, Section 2 of Title 18 of 
the United States Code provides,’ “That who- 
ever commits an offense against the United 
States -- which would be the type that I hav 
already dealt with in Counts 1 and 2 == or 
aids, abets, counsels, commands, induces 
or procures its commission is punishable as 
A principle.” In other words, every person 
-who willfully participates in or assists in 
the commission of a crime, may be found :to::: 
be guilty of that otienesy. Pacthoipasien is 
wititel if done voluntarily and intentionally), _ 
with the specific intent to do something 
which the law forbids, as I said before, 
namely, with a bad purpose either to disobey 
or disregard the law. Now, in order to aid 
and weee ee to commit a crime, it is 
necessary that the accused, Mr. Bryant in 


this case, willfully associate himself in 


some way with the criminal venture, and wille| ic 


fully participate in it, as he would in some- 
thing he wishes to bring about, that is to 


say, nae willfully seeks by some act or omis- 
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sion of his to make the criminal venture 
Succecu, You, Of course, may not find hin 
guilty unless you find beyond a reasonable 
doubt that every element of the offease, as 
definea in these instructions, was committed 
by some person or persons, and that the 
defendant, Nr. Bryant, willfully and diten- 
tionally, participated in its commission. 
The mere presence at the scene of a crime, 
and knowledge that a crime is being committed), — 
Aare not sufficient to establish that the de- 
fendant aided and abetted the crime, unless 
you find Leyond a reasonable doubt that the 


defendant was a participant and not merely 


az 


a knowing spectator, To convict the defendan 


of aiding and abetting in the commission of 
the criminal oftense charged in Count 1 and 
Count 2, you nust find peyond a reasonable 
doubt that at the time of the actual robbery 
the defendant, David Bryant, specifically 
intended to participate in the robbery or 
that eat the minimum that the defendant hnew 
thet trare was to be a robbery. 

Now, there are certain rules of law, 


some of which T have already mentioned or 
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alluded to, which are common in all criminal 
cases, and which you must apply in reviewing 
tne evidence which is before you. A basic 
rule in all criminal cases is that the de- 
fenlant, bavid Bryant, is presumed te be in-~- 
nocent, That presumption of innocence re- 
Mains with hin throughout the trial, and it 
continucs to exist until such time as each 
of you is convinced beyond a reasonable doubt 
by legal and competent evidence that he is 
guilty of the offense or offenses charged, 
and the burden of proef that he is guilty 
beyond a reasonable doubt rests with the 
Government at all times, it never shifts to 
the Gatindshi: In order to sustain its Sundeh 
the Governnent must present proof which is 
sufficiently drawn to convince each of you 

r 
of the defendant's guilt beyond a reasonable 
doubt, and the requirement that the prosecutipn 
prove the defendant's guilt beyond a reason=- 


able doubt extends to every essential element 


of the crime or crimes charged against him, 
b | 


n > 


If you ara satisfied from a review of 
all of the evidence in the case that the 


eviéenc2 as to a particular count establishes 
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defendant's guilt beyond a reasonable doubt, 
then you iway convict him on thet count. on 
the otier hand, if you nave a reasonable 
doubt at any point with respect to the guilt 

rc. Bryant as to a particular count under 
Gonsivderatlon, you must acquit him on that 
count, You will, of course, separately weig 
and determine the evidence as to each count 
in the indictment, You will determine his 
guilt: co innocence as to each count separate- 
aV6 

Il have mentioned reasonable doubt, and 
this is a doubt which is buwed upon reason 
and common sense, and which arises from the 
state of the evidence.’ Now, of course, it 
is rarely possible to prove anything to an 
absolute certainty, and proof beyond a reason 
able doupt therefore is established if the 
evidence is such as you would be willing to 
rely and act upon in the most important of 
your own affairs, Defendant is not to be 


convicted on mare suspicion or conjecture, 


A reasonable doubt may arise not only from 


tha evitonce produced but also from a lack 


of evitance hecause the burden is upon the 
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prosecution to prove beyond a reasonable dou 


that Mr. Bryant is quilty of every essential 


‘ 


element of the crimes charged, defendant has 
the rigit to rely upon any failure of the 
prosecution to establish such proof, and de- 
fendant may also rely upon evidence which hi 
attorney has brougit out on cross-examinatio 
of the Government witnesses, As I said he- 
fore, the Law does not impose upon the de- 
fendant the duty of producing any evidence, 
Now, a reasonable doubt is such a doubt as is 
based upon reason, and as appeals to your 
power of logic. Ta is a doubt which arises 
out of something tangible in the evidence in 
the case or sonething lacking in the case, 

Tt is a doubt for which you have a reason, 
whether or not you have an ability to put it 
into words, It is to be distinguished from 

a doubt which might be based upon some emo- 
tion, such as a whim, a feeling or fancy. 

As IT have said, it is a doubt for which you 
have a reason. If you feel uncertain and 

are not fully convinced that the defendant 


is guiity of the crime charged in a particula 


count, and you believe you were acting in a 


H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS, U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


reasonable manner, and you believe a reason- 
able man or women in any manner of like im- 
portance would hesitate to convict because 

of such a doubt as you have, that is a rea~ 
sonable doubt, and the defendant is entitled 
to the benefit of it. If you have such a 
doubt, you must acquit the defendant. A 
reasona»le doubt in your wind as to any es- 
sential element of the crime entities the 
defendant to acquittal of tiat particular 
crine. however, tne rule that the Government 
must prove every essential element beyond a 
reasonable doubt aoes not mean that you must 
believe the testimony of every Government 
witness as beiny true beyond a reasonable 
doubt or that avery piece of evidence offered 
is true beyond a reasonable doubt. It only 


means that the credible evidence as weighed 


and found by you under tineso, inscructions, 


and as viewed as a whole, must establish ever 
essential Glement of the crime and the de- 
fendant's guilt beyond a reasonable doubt. 

Aes the sole judges of the facts, you 
must coterniine which of tie witnesses you *?:?: 


believe, what portion of their testimony you 
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accept and what weight you attach to it. At 
times during the trial I sustained objection 
to’ questions which were asked without per- 


mitting the witness to answer or where an 


’ ' 


answer was given and, in a couple of instanc 
a whole seyment of testimony, I may have in- 
structed tiat it be stricken from the record 
ane told you to disregard it and dismiss it 
from your mini. You may not draw any in- 
ference from an unanswered question nor may 
you consider testimony which has been stricke 
in reaching your decision. ‘The law requires 
that your decision be made solely upon the 
competent evidence before you, and such items 
as T have excluded from your consideration 
are not legally admissible and must not be 
considered, 

Now, also you are tha sole judges of the 
weight that you are going to assign to the 
testimony of the different witnesses. Some 
of the evidence in the case may be more be~ 
lievable than other evidence. The matter of 


the credibility of the witnesses,*and this *” 


includes witnesses who may be policemen or 
Yy 


agents of the FBI that you have heard, is one 
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of the questions of fact which you must take 
into consideration in arriving at your verdi 
and you are entitled to and you should utili 
your Observations of the witnesses as they 
appear before you and your own experience 
in your vesapective dives in deciding when an 
whether someone is telling tne truth. You 
may find that oue witness is a better observe 
mad a more accurate memory or was otherwise 
wore Yeliable than other witnesses. You may 
tale into consideration in evaluating the 
testinony, the demeunor of cne witnesses on 


tie stand and the interest or lack of interes 


which he’or she, has in the outcome of this 
bia Eee based bh S oo | ta 


litigation. . If you find that 


a witness has 
knowingly testified falsely concerning any 
waterial matter, you have a right to discount 
his or her entire testinony cr you may take 
from tiat testimony what you iclieve to be 
true and disreyard what you believe not to 
be true. In that connection, a witness know- 
ingly testifies falsely if he or she thus 

: Wig ets, mw LE 
testifies intentionally or not merely be- 
cause of migtake or other innocent reason... 


Ovdinarily witnesses are not permitted 
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to yive opinions or conclusions, There is 
an exception to this rule which exists in the 
area of what we call expert witnesses, and 
Mr. Harry DL, Fraysier was such a witness 
in this case. These are witnesses who by 
education and experience have become expert 
in some art, science, profession or calling, 
and they are permitted to state their opinion 
as to relevant and material matters in which 


they profess to be expert. They may also 


state their reason for their opinion. You 


are to consider each expert opinion, and Mr. 
Praysier gave two or three separable opinions 
perhaps, and you may consider each expert 
opinion which I received in evidence, and 

you are to give to it such weight as you thin 
it deserves, If you decide that the opinion 
of an expert witness is not based upon suf- 
ficient education and experience or if you 
conclude that the reasons given in support ; 
of the opinion or not sound, or if you feel 
it is outweighed by other evidence, you can 
disregard the opinion colpletely.. : 


ilow, the identification of Mr, Bryant 


as the person who stood at a tellers cage or 
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in the area of the tellers cages on June 20, 
f course, one of the key elements 
of the Covernnent's burden of proof in this 
case. In considering identification testi- 
mony, von are to keep in mind such testimony 
shonle be considerad with areat caution, No 
more uncertain or less 
ied upon than that as to identity. 
Tdentification testimony is an expression of 
belief or impression by the witness. Its 
value depends upon the opportunity the wit~ 
ness had to ohserve the defendant at the 
time of the offense and to rake a reliable 
identification later. In appraising the 
identification testimony of a witness, you 
should consider the following. Are you con- 
vinced that the witness has the capacity and 


an adequate opportunity to observe the of- 


fender? Whether the witness had an adequate 


opportunity to observe the offender at the 
tine of the offense will be affected by such 
matters as how lonq or short a time was avail 
able; how far or how close the witness was; 
how good were the lighting conditions, ‘and 


whether the witness had had occasion to see 
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or know the person in the past. Secondly, 
you must consider the credibility of each 
identification witness in the same way as any 
other witness. Consider whether he or she 
is truthful; whether he orc she had the cap- 
itv and opportunity to make a reliable 
rvation on the matters covered -in 
stinony, I again emphasize that the burden 
of proof is on the prosecutor, and cxtends 
to every element of the crime charged, and 
this specifically include the burden of prov 
ing beyond a reasonalle doubt the identity 


of the defendant as tha perpetrator of the 


crime of which he stands charged. If after 


+ 
\ ; 


th» } { 


examining the te satinony you have a sanbonaie 
Aoubt as to the accuracy of the identificatioh 
then you mast fine the dcfendant not guilty. 
There : “wo types of evidence from which 
you may properly find a defendant guilty of 
an offense. Such proof may consist of the 
testimony of those who witnessed certain con- 
duct and who aave testified to that conduct 
in the course of the trial. ‘this is often 
called direet evidence.or eyewitness evidence 


Proof of a chain of circumstances pointing 
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to the commission of an offense by the de- 
fondant is termed circumstantial evidence. 
You may, of course, consider and find that 
both types of evidence, direct and circum- 
stantial, bear on the question of the innocenre 
or guilt of Mr. Dryant. As a ganeral rule, 
the law makes no distinction between direct 
and circumstantial evidence, but simply re- 
quires that before convicting Mr. Bryant, 
you must be satisfied of his guilt beyond a 
reasonable doubt. 

Now, you may consider proner inferences, 
Pasically an inference is nothing more than 
a deduction or a conclusion which reason and 
common s@nse lead you to draw from facts 
which have been proven, As I have stated 
befora, any inference which you draw from the 
evidence wust reasonably flow from and be basbd 
npon the evidence, an’? it must be based upon 
the facts established in the case by the evid 
ence. Now, because a permissible inference 
in law must flow naturally and logically from 


the evidence and be based upon the evidence, 


as proved to-your satisfaction, it follows 


you may not base Further inferences 
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merely upon an inference already drawn. one 
inference may not be based upon or drawn fron 
where: vubauonea. If in the course of Bone 
consideration of all of the evidence as to 
Mr. Bevant, you Find that certain evidence 
adnits equally of two inferences,,one sup- 
porting innoceace, the other supporting 
guilt, you must accept the inference support- 
ing innoceace and you must reject the in- 
ferance supporting guilt. 

T have told you already that a defendant|, 
such as Mr. Bryant, in our courts in America 
is under no obligation to give any evidence 
whatsoever. You are not to draw any inference 
fxn nis failure to cake tne stand. He has 
a right to go to the jury on the contention 
that the evidence of the Government, of the 
prosecution, is insufficient to warrant his 
conviction undevi the eules of Law which I have 
been cutlining to vou. 

Again, T remind you that yours is the 


sole rasponsibility to find the facts, to 


determine the facts. I‘ have not really given 


or intended not to give any examples or factual 


indications, but again if I hava, you are not!to 
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take any such as any indication of how I 
think you should find. All of the matters 
and the ultimate matter of the guilt or in- 
nocence of Mr. Bryant is solely your decision), 
and T have no part in making that. decision, 
other than to have told you what the law is 
which will control your deliberations. 

Your verdicts, and there will be two 
verdicts, there will he a verdict as to each 
of the obahtey a verdict as to Count l, and 
a verdict as to Count 2, must be reached 
‘unanimously, with all twelve of your agreeing 
on the particular result. I have told you 

am sending a copy of the indictment. 
to the jury room, and it will be marked Court 
Bxhibit A. Now, keep in mind that the in- 
jictment is not evidence, it is merely the 


device which we use to advise Mr. Bryant of 


the charges which have haan lodged against 


him, You are not to consider it as proving. 
or tending to prove anvthing whatscever,. 
Now, @ach of you took an oath when you 
were sworn in as members of the jury. You 
said that you would well and truly try the 


issues joined in this case and a true verdict 
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give herein, according to the evidence, so 
help you God. I suggest to you that if you 
follow that oath and try the issues, without 
combining your thinking with any emotion, 
that you will arrive at a true and just 
verdict. It must be clear to you that once 
you get into an emotional state, and you let 
bias or sympathy or prejudice interfere with 
your thinking, then you will not arrive at 
stich a verdict. 
As you deliberate, be careful to listen 
‘to the opinions of the other jurors, and ask 
for an opportunity to express your own views 
Mo one juror holds center stage in the jury - 
room, and no one juror controls or monopolizes 
the deliberations, If after listening to th 
other jurors, and if after stating your own 
view, you becone convinced that your view is 
wrong, do not hesitate because of stubbornne s 
or pride of opinion to change-.your view. On 
the other hand, do not surrender your honest 


conviction solely because you are outnumbere 


As I said, your verdict must be unani- 


mous. Tt must represent the absolute con- 


viction of each one of you. As you retire, 


Hl. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS, U. 3. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


as a first order of business, select one of 
your nunber ‘to speak for you when you return 
to court or when you have to communicat:' with 
me. I told Juror No. @ that I would tell her 
and you how to communicate with me. I have 
already told you in one reyard that you ask 
questions of each other and talk back and 
forth among yourselves, Next, if you find 
any need to ask any questions or whether you 
want part of the testimony read or part of 

my instructions read or restated to you or 
_have some other question, write out a note 
and hand it to the deputy marshal who will be 
on duty outside of your jury room, and you 
can ask me any question, and I will get the 
note and I will resolve the particular proh= 
lem, usually bringing vou into the courtroom, 
almost uniformly doing so. Tell me by a note 
when you have reached your verdict, or if 
this becomes appropriate, of course, you can 


tell me when you find yourselves so deadlockec 


that you feel unanimity is impossible, Never 


would you come into the courtroom and tell me 
or anyone else how your voting stands at any® 


tite, Gxcept to state in open court that a 
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verdict or verdicts have been reached un- 
animously. 

iow, Ix. Kremer and Mr. Noulihan, are 
there any-exceptions or requests and, if so,: 
do you want to be heard on either in absence 
of the jury? 
No questions nor exceptions. 
One request, your Honor. 
Okay. Do you want to be heard in the presence 
of the jury? 


I can come up to the hench. 


(Thereupon, the following conference en- 
sued at the bench: 
T cesusit that you charge Title 18, United 
States Code, Section 2113(b) and (c). 


No. (c) merely is a possession of funds, 


there is nothing in the evidence, Letter (c) 


has three paragraphs to it? 

TI will bring it right up. 

No evidence at all on (c).. 

And (b)? 

(b), no, not under the evidence in this cat. 
To use the vernacular, it either is or:it 


ain't. “F won*e do ic. 
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MR, KREMER: Exception, your Honor. Thank you, your Hono of 


(Tnereupon, the conference at the bench 


was terminated.) 


THE COURT: Ay I said, the first order of business is 
to elect .somcone of your group to be your 
spokesperson when you want to be in touch 
with me, Perhaps as a second order of busi-~ 
ness, in view of the hour, and all of us 
apologize to you for that, decide whether 

‘you want to go into soms extensive delibera- 

tion or whether you would want to go out and 
be our guests at dinner. If you do, let me 
know and we will make the arrangements and 


send you out. Swear the deputies, 


(Yhereupon, two deputy marshals were duly 


sworn.) 


Of coursa, the individuals who will decide 


the case of the twelve main jurors. You, 


‘ire Fay, will not participate in it. I have 


to a3k you to not go into the jury reom. Do 


you have personal clothing in there? 
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ALTERNATE JUROR: Yes, sir. 


THE COURT: 


THE COURT: 


All right, we will arrance to get that out 
for you. The twelve jurors will retire at 
this time with the deputies. The exhivits 
will be sent in to you and the indictment, 
and, Mr, Fay, as I say, we will arrange to 
get your clothing out. Then let me know if 


you want to have dinner. 


(Thereupon, the jury exited the courtrocm 


at 6:15 P.M.) 


Mr. Pay, yours is that tough duty where you 
had to endure everything that has gone on, 
all the fulminations and tedious detail, and 
T have noticed that you have been paying clos 
attention, You have been our insurance poli- 
cy in case something hanpened to one of the 
jurors. Luckily, aside from what originally 
happened with Mra. Burks, which put Mr. Rotel 
into an activa jurv situation, and moved you 


up to alternate No. 1, nothing else has oc~ 


curred, Consequently, you are dismissed at 


this time, Wa will see that you get your«*: 


nersonal items out. Whether or not you talk 
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with any party or any attorney about your 
views of the case is completely up to you. 

[I make no restriction upon it, except this, 
tuat Lf ask that you do not talk with anybody 
about it until after the jury has returned 
its verdict, and then you may talk to whoever 
you want, We will let you know when we next 


want to have you bach in. 


(Thereupon, the court was in recess at 


6:16 P.M.) 


(brocesdings resumed, pursuant to recess, 


cotumencing at 9:05 P.M.) 


(Defendant present, counsel present, jury 


present.) 


THE COURT: All right, wnuo is the person who is speaking 


for the jury? 
JUROR NO, 9:3 iL gucss 1. aid. 
“HE COURT: You are iirs. Chiaba? 
FORELADY : Yes. 
THE COURT: I have a group of notes, two of which I under 


otane Were handea by you to the daputy marshal] 
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as you weit out for dinner, and which I re- 
ceived just a few minutes ago as I came back, 
aud I have tnree cthers that I've just now 


received. Firstly, the carlicr one gays on 


the back, “le want to quit.” I think that 


was superceded by your saparate note, "tic 
Want a quick dinner.” On the front it says, 
"Ya want a magnifying glass, if possible." 

We have a magnifying glass that you may have, 
wa will hand that to you. ‘the second pre- 
dinner note was two questions; one, “Did 

they ever recover the moncy?", and two, ‘ <ie 
witness said sne thougnt he had a wig. Was 
a wig ever found?" Now, after dinner the on 
question, “How much weight has David Bryant 
lost since he has been wider arrest?” The 
second note, “vid anyone ever find a black 
wig in the possession of the defendant?", and 
the secoud question, "Wily was no mention eve 
made of any money found in the defendant's 
possession?" ‘then finaliy, the third of the 
recent notes, “We would like to have more 


Clarification concerning location of the 


Caye nuwbers, waere he cntered and left while ft 


jJuaping over the counters, What cage did he 
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sater, loave? Was testimony about the wig 
stricken?" Now, dealing with that last 
question, the testimony about the wig was 
not stricken. Now, concerning the other 
tires aspects, four agspacts actually, nanely, 
the ecaye numbers involved in tha entry and 
juspiny over, and so fortli, and the possibil 
ity of there being foun a black wig, and th 
possibility of any money having been found 
in the defendant's possesssion or what hap- 
pened to it, or how much weignt has David 
Brvant lost since he has been under arrest, 
all of tauese fall into a cateqory of aspects 
of the case as to which there was not any 
evidence in the case. ‘There was nothing 
one way or the other on Finding a wig, one 
way or the other on finding money, or one 
way Or tae other on whether or not Mr. Bryan 
has lost weight and, if so, how much. All 
of those are called voids in tlie testimony. 


As to tnose, you cannot speculate in reach- 


ing your decision as to whether the answers 


would be such and such if they were in the 
~vidence. You cannot speculate that a wid, ¢ 
for uxanple, was found. You cannot speculat 
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consiler, for exarple, the question of find- 
ing a wig as being a material elament to 
glua together various pieces of a picture 
which is necassary for your determination, 
you could consider the lack cf ovidenena, 

the omission to put in that evidence, an? 
csuarge it against the party having tne burde 
or proof. Now, obviously in this case the 
Government has the total burden of proof as 
to all clements. So if you were to consider, 


for exanple, that it would be necessary for 


to hnow avout the wig in order to core 

a conclusion -- let me hypothesize -- 
cone to a conclusion of guilt, you would say 
that the omission of that might create a 
reasonable doubt in your ninds, you can charge 
that omissinn to the Government. So really 
it is an absence of evidence, and if the 
absence itself is material, than charge the 
Covernment with it. You cannot speculate a 


to what the evidence would be if you heard 


fhe game thing is true on the recovery 


noney, aud the sama thing js true on» 


David bevant's watgiu. dow, on the other 
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matter, as to location, cage numbers where 
Mr. Bryant or the inuividual who was spoken 
Of cnutercu end leit wiile jumping over the 


7 


counters, what cage did he enter, what cage 


+ leave, Y.ere vas testimony about tha 


‘4, LCusre is evidence about that 


case, and if you want some particular 
“2aa to you that bears upon that, 
at ne could not just -- of 
Course, wa could read the wnole thing to 
You put Le woulw be -- I think we would 
probaidy have to lave you see if you could 


witlit the names of witnesses who 


dealt witi. that lor @nanmple, we know tiat 


iirs. Vickers’ testimony Cealt with that in 
some regard, Une of the otner tellers, tie 
du GAGS Number 3, what was her 
18 Raita, fixe. Uoulthan? 
19 MR. HOULIVUAN: Regina Corbett. 
4 
20 THRE COUn: hye dealt with it, indicating this person 
21 comin inte a certain caye. One witness 
22 he renem er talked of their leaving, 
23 their Lacling out or leaving, and I can't 
24 ink who taat was: 
MR. HOULTIAY: Pist Was Lit bis, Carbete, 
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tnose segments of those witness': testimony 


and read those to you, being what we would 


think would be all of tha evidence that woul 


THE COURT: dow, it is pessible that we could locate 


iid something about it and, if so, we would 


diy that out, aud Mr. Kremer and Mr. tiouliha 


near upon this particular matter. You might 
dave a recollection of soae other witness wh 
and Tonight remember some other witness who 


said something alout it. That is all I can 


do for you on the latter question. The evid- 


12 ence is in, we cannot supplenent it, we can 
13 only yo Lach over what is in the record, if 
WW 7Ou want that done, 


16 ‘ear that. portion aqain. 


17 THE COURT s Mii. right, Mrs. Corbett certainly talked 


18 tout it, lirs, Viehurs talked ahout it. Was 


19 there to either of your recollections any 
20 other witnesses who talked about it? 
21 MR. HOULIUAN: hivard Plutts has some testimony. 
22 MR, KEENER: Nethy Rose gave some testinony. 

& 23 THN COURT: All right. Let's see, betty Rose was the 


24 secend witness, and very early in hor testieg 
i 


j ' 
NS 25 mony 


ria Qitva some Liniication of the eaqea 
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15 YORELADY : Ve are in agreement that we would like to 
$1 


MR, 


NOULLUAT: 


THE COURT: 


REPORTMR: 


THE 


THE 


NR, 


COURT: 


COURT: 


KREMER? 


number, also what the man did a little bit 

after that. Regina Broderick -- 

Carbett. 

“- Corbatt, also very carly in ier testimony, 

she was the next witness, talked about it, 
sid also talked of another man climbing 

Qver baa counter, and got into some of the 


protographs, indicating that one of them was 


ona who came over the counter. Mr. Flutts 


talked about it. Those are three witnesses 
in a row, and I guess Mrs. Vickers, I think 
those four. Mr. Noel, do you have all your 

! 


notes were? 
Yes, your Honor. 


All xight. 


(Whereupon, reporter read the direct ex- 
anination of Letty Ann hose; the direct ex- 
amination of I. Regina Croderick, and the 


direct cxaminaticn of Edward M. Fiutts.) 


The only other one I sce is the very last 
witness who came on this afternoon, hrs. 
Vickers. 


May We approacu the bencu, your lionor? 


H. T. Noel & E. F. hKnisley 


OFFICIAL REPORTERS. U. &. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


(Thereupon, OFF tae record discussion en- 


sued at the besch.) 


COURT: Yhe first witness, Dale Pensgen, immediately 
received the FDIC 
cartificate, waich is Governmant's Exhibit 1 

they got into Governnent's Bxhibit 13, and 

[ think it is that segment that might have 


tt in up to the point of it being 


{, and then it was not received. 


(Thereupon, reporter read that portion of 
reek testiuony of Dale A. Pensgen coin- 
mencing at Pages 19, Line 21 and ending at 


Pays 25, Line 24.) 


THE COURT: Tiaat is all I have on the testimony of ?ir. 
Pensyen. The only other part I have is the 
testimony of tirs. Vickers on direct examina- 
CAgn, 


fry 


(Thereupon, reporter read that portion 


of the direct examination starting at Paye 


W271, lane LT? to: Pade’ 320, 7pine 17 a) 
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I have nothing further in her testimony that 
would bear upon what counter anyone jumped 
over Or was ca top of or anything else. 

Tt is my recollection that there is some 
minor xeference to it, your Honor, in the 
latter part of the testimony, but I don't 
hnow whether it is siqnificant or not, if the 
jury would like to lear that. 

that is my recollection, too. 

The very last thing, the very last item, 


possibly where she was talking about Covern- 


‘ment's Exhibit 5, which was the very last 


bit of her tustimony, you might just glance: 
at that and see if that shows anything, Mr. 


Noel, 


(Thereupon, reporter checked the record 


with a negative result.) 


T think we have it all. That, ladies and 


gentlemen, to the best of our recollection 


and ability gives you all the testinony that 


bears upon tnat facet of the case. So unless 
you right now have a further question, I will 


ask you to retire and go into further delib- 
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Tf you have a further question, 


let me know. 


(Thereupon, the court vas in recess at 


resumed, pursuant to receoss, 


(defendant prasent, co:nsel present, jury 


absent.) 


“ae qieation I now have is this, “Pertaining 
to Donna Vickers’ testimony concerning the 
waa approaching her crouched down, did she 
say that the man that approached her had 
dark clotaing, and if tiat man was the de 


fandant?" We had read to the point that Mr. 


Noel just indicated, where she said that the 


man jumped down, he was about as far away 
a3 the end of the table, an&@ we stopped ther 
Soma of the subsequent testimony may not di-~ 
rectly bear upon this question, but it is 
a 
tell just what it is, and I would 
propose that ve read the balance of the 


H. T. Noel & E. F. hKnisley 


OFFICIAL REPORTERS, U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MK 


Se 


MR, 


THE 


KRIiMER s 


HOULTHAN +: 


COURT 3 


415 


direct, and read the cross-examination and 
redirect examination, which would comprise 
the balance of her testimony. It is not tha 
lengthy. 


®hank you, your lionor, 


Yow, Mra. Chiaba, I have advised the attorne 
an to the content of this recent note, and 
Twill just recd that so that ali o£ you can 


have it mind. "Pertaining to Donna Vickers" 


testimony concerning the man approaching her 
3 
crouched dewn, did she say that the man that 


approached her hal on dark clothing, and if 
that man was the defendant?" You remenber th 
when you were last in we rea’ a portion of 
Mrs. Vickers’ testimony, and we came to the 
point that she indicated the man jumping 


2 


over the counter, and indicated that at that 


‘point the man was about as far away from her 


as the end of the table. I stopped the read 


ing right there, Her testimony is not that 
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" 
lengthy, and it goes in and out of this othe 
question, aud I am proposing that we read th 
balance of her testimony to you, is that 
satislactory? 
| FURELADY: 4CS, sir. 
(fhereupon, the reporter read that portio 
of the lLestinony of Luouna A. 
menciny at Page 329, line 18 


Line 6.) 


HOULTIAN: Your Honor, I think the first part of that 
testinuuy does syed). tu the clothing, the ve 
first part of tie testimony. 

THE COURT: If sa, the jury had it read to them. I hope 


you have in inind my suygestion, and you are 


talking to each other and listening, and try 


diy to come tv some cunseusus., Obviously, 
19 there is ne pressure upon you, but we hope 


20 you are exchauging views and listening. 


2) 
22 (Thereupon, the court was in recess at 
23 11:30 Pst.) 


rr cnr 


v4 BEST GOPY AVAILABLE | 


25 (Proceedings resumed, pursuant to recess, 
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(Mefendant present, counsel present, jury 


absent.) 


* 


commencing at 11:45 P.M.) 


COURT: One thing T have to admit is that Mr. Noel 
reals very persuasively. I have word they 
have reacne’ a verdict. Bring them in. | 

(fhereupon, the jury entered the sstckiiad 


at 11:47 P.M.) 


COURT: Mrs. Chiakba, If have a note from you indicat- 
ing that the jury has reached a verdict, is 
that correct? 

FORELADY : Yos, sir. 
THE COURT: Now, as to Count 1, how has the jury found 
as to the guilt or innocence of David Bryant? 
PORELADY : We find the defendant guilty as charged, 
THE COURT: And as to Count 2, how does the jury find as 
to the guilt or innocence of bavid Bryant? 
FORELADY : Also yuilty, 

COUNT: Do you want them polled? 

KREMER 3 Yes, your Honor, 

COURT: Poll tiiw 
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THE CLERK: if your verdict is as it has been reported 
to the Court, please answer by saying yes. 

If your verdict is vot as the Court has re- 


corded it, please answer by saying no, 


(Vherecupon, the jury was polled, each 


juror responding in the affirmative.) 


GUL COURT: Ladies ain! gentlemen, thank you very much, 
I apologize for heeping you up this late. 


I ordinarily, I admit, would have allowed 


you to yo home at an carlier hour and come 
4id Lesunce tomerrow, The trouble is 
that IT personally am tied up in Buffalo to- 
morrow and Priday, and while I could have 
res Saturcay, I don't think any of 
you would cave wan t lo that. I apologige 
for the lateness. MWhank you very much for 
the close attention you have paid to all of 
the evidence and obviously your intense de- 
liberaticns and considerations. Now, you 
{ree to go, and we will let you know 
when next we need to have you back. As far 


as tathing with any of the attorn-ys or any 


of the jeople involved, I leave that completdly 
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Want, you need not talk with anybody, and if 


f only j Lihat you don’ got 


yOu. You may talk with anybody, a 


details of @ deliberationa that 
ni, You may go, thank 


iMUCile 


exited the courtroom 


THK COUR le ‘t have a representative from the 
Office here. I would assume they 
Sltuation tomorrow. Mr. 
exyant will be here, and they can tall: with 
would seem to ne, in view of the 
elreumstances that ‘ir, Pryant finds 
*t take as much tine 
ag usual to prepare presentence report, 
would think that a great package of that 
vexists in the other matter, which can be 
Supplenecnted to whatever degree it needs here, 
I oum going to Le over here on the afternoon 
wonday, jovember 22, and I would suggest 


psnoot for that tine as a time of 
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MR. KREMER: ild like to see that report. 


THE COURT: Oh, ves, I will make sure that you see the 


raport,. 
KREMER: I will want to furnish you with some brief. 
COURT: You can sevpd ne any letturs or communications 
vf tuat vatuce that you want to. Send it 
to me in Juffalo. F tusre is any material 
you vant to have incorpo.ated ia the pre- 
jive it. to the probation 
officer here. If you want to make any motion 
lirected against the verdict, I would suggest 
va let that go again until that same 
ow. you to make any motion 
at that time witiout proajudice to your situa 
tion. 


MR. KREMER: lank you, your Tonor. 


THE COURT: be PLGUG« 


(Thereupon, the court was in recess at 


OOUa2O0 
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